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Current Topics. 


Lord Clyde. 

\ GREAT figure in the Scottish legal world has passed away 
with the death at the age of seventy of Lorp CLypE, Lord 
Justice-General for Scotland and Lord President of the Court of 
Session from 1920 to 1935. Educated at Edinburgh Academy 
and Edinburgh University, where he graduated with first-class 
honours in classics, and later took the LL.B. degree, he entered 
the legal profession at the age of twenty-four, and. although 
without influence, soon attained a busy practice. He took silk 
some thirteen years later. He was often to be seen in London. 
where his powerful advocacy was much in demand in the House 
of Lords and in the Privy Council. In 1905 he was appointed 
Solicitor-General for Scotland, although it was not until 1909 
that he entered the Hlouse of Commons. From 1916 to 1920 he 
was Lord Advocate. In 1926 he was Chairman of the Royal 
Commission which recommended drastic changes in the procedure 
in the Court of Session. From 1915 to 1918 he was Dean of the 
Faculty of Advocates. Since his retirement the late Lorp 
CLYDE had been Lord Lieutenant of Kinross-shire. where he 
spent many happy hours fishing and sketching, and he has also 
been Chairman of the Trustees of the National Library of 
Scotland. in his life he maintained the cultural and scholarly 
traditions of the Scottish Bench. English lawyers have not been 
slow to honour such men (LORD CLYDE was made an Honorary 
Bencher of Gray’s Inn as long ago as 1919), for they are a pattern 
of all that is best in our legal history. 


Law Officers’ Bill. 

ON the second reading of the Law Officers’ Bill the ATroRNEY- 
(iENERAL explained that it dealt| with the possibility of the 
Solicitor-General acting for the Attorney-General. In the 
statutes with which the office of Attorney-General was involved. 
the provisions which Parliament had made fell into’ three 
categories. Parliament had said that either the Attorney-General 
or the Solicitor-General could give consent. When that had been 
done, they could arrange the work between them, as the needs 
of the moment demanded. These Acts the Bill left untouched. 
Then there was a group of provisions which provided that the 
Attorney-General might act, but made no provision for the office 
being vacant, or for the Attorney-General being absent or sick. 
It was provisions of that character which had led to the Bill 
being submitted to the House. There was a third class which 
provided in differing terms, that, in certain circumstances. the 
Solicitor-General could act. Some of these provisions only made 
provision for the office being vacant, but did not make provision 
for absence or sickness. Others made provision for absence or 
sickness. He hoped the House would agree, in order to 
avoid delay, it was right and proper that, if either of the offices 
was vacant, or if the Attorney-General was absent or sick, the 
Solicitor-General should be able, in all cases, to act for him. 
That was what the Bill would bring about. If either the prosecu- 
tion or a person convicted desired to appeal from the Court of 
Criminal Appeal to the House of Lords, they had to get a certificate 
from the Attorney-General that there was a proper cause for 
appeal and so on, and that certificate was not often given. If 
application was made by a man convicted of murder who wished 
to appeal, it was, obviously, of very great importance that it 
should be dealt with as expeditiously as possible. The ATTORNEY- 
GENERAL said that cl. 2 contained a similar provision with regard 
to Scotland, and cl. 3 dealt with Northern Ireland. After a short 
debate the Bill was read a second time. 


The Town and Country Planning Bill, 1944. 
On the same day as that on which the Government’s White 
Paper on the Control of Land Use was published, the text of the 
The aim 





Town and Country Planning Bill, 1944, was issued. 
of the Bill is to provide for the replanning and redevelopment of 
town areas which need to be laid out afresh and redeveloped as 
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a whole either because of extensive war damage or because of 
bad lay-out and obsolete development. Needs of war-damaged 
areas and areas in which the lay-out is bad and the development 
obsolete are dealt with separately. The Bill provides that war- 
damaged areas needing to be replanned are to be ‘ designated.” 
The local planning authority will submit an application for the 
determination of any area over which it is to have powers of 
purchase for redevelopment : it will indicate the broad lines of 
proposed redevelopment ; a public local inquiry will be held ; 
and, after the application is approved. the planning authority 
may at any time, without further local inquiry, be authorised 
to buy the whole or any part of the area. Where the acquisition 
of a particular area of land for redevelopment is clearly necessary. 
whatever may be the particular proposals for redevelopment, 
and the need for the land is urgent, acquisition may be authorised 
although no area for redevelopment has been designated, and no 
local inquiry need be held. Replanning and redevelopment 
will almost invariably involve relief of congestion, and there must 
be replacement clsewhere for persons living in or carrying on 
business or other activities in the area to be redeveloped. Land 
for such replacement may also be designated and be acquired under 
the same procedure as the war-damaged area itself. Such an 
area often referred to as “ overspill’ area. To meet the 
extremely urgent needs of the post-war period overspill areas 
may. within two years after the passing of the Act, be acquired 
without a public local inquiry, but all owners must be notified 
and their objections considered. Local planning authorities are 
to receive Exchequer grants towards their expenditure upon 
buying and clearing land in areas suffering from extensive war 
damage or in overspill areas bought to provide for replacements, 
or upon the purchase of land for roads connected with such areas. 
The financial effect of carrying out the redevelopment is to be 
reviewed every five years, and the authority may be required 
to repay to the Exchequer any net gains accruing to it. In the 
case of an area of bad lay-out and obsolete development the local 
planning authority will apply from time to time for a compulsory 
purchase order for the land it is then ready to redevelop, and a 
public inquiry will be held into each application. A similar 
course will be followed for overspill areas required for redevelop- 
ment. To save time, the first schedule of the Bill enables the 
acquiring authority, instead of having to serve personal notice on 
every owner of every interest in the land, to advertise in the 
London Gazette and in a newspaper circulating in the locality. 
The sixth schedule enables the acquiring authority, after two 
months (or a shorter period where appropriate) from the Minister’s 
confirmation of the order, to secure the right of immediate entry 
and the automatic vesting in it of the title to the land. For a 
period of five years the price paid on acquisition will be based 
on the standard of values on 3Ist March, 1939, with important 
exceptions. Such additional sums as may be prescribed are to be 
paid in respect of (a) residential properties below the rateable 
values prescribed by the Rent Restrictions Acts and occupied by 
the owner or his family: (6) agricultural land and buildings, 
farmhouses and farm cottages, subject to certain conditions as 
to their occupation. The Bill also enables planning authorities 
to lease land in suitable plots for private development. 


Is 


Control of Land Use. 

THE Government White Paper on * The Control 
Use,” to which we _ referred last week, proposes 
Minister of Town and Country Planning, the 
of State for Scotland and local — planning 
should be armed with effective powers, not only to control 
development and redevelopment, but also to secure that 
approved development and redevelopment are carried out on the 
right land and at the right time. So far as is possible these 
powers should be similar for both developed and undeveloped 
land. (a) The power of public purchase of land, it is stated, will 
be made available to local authorities, with the consent of the 
Minister concerned: (i) where the approved development or 
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redevelopment can, under the existing law or under the new 
Town and Country Planning Bill or the corresponding Scottish 
Bill. be carried out by the authority: (ii) where large-scale 
redevelopment of severely war-damaged or obsolescent urban 
areas is required. (b) The purchase price to be paid on public 
acquisition of land will. for a period of five years. be fixed on the 
standard of value ruling on 3ist March 1939. (c) A reserve 
power of public purchase will be provided for use when the 
landowner is unwilling to make land available for such develop- 
ment as is required in the interests of good planning and would 


not otherwise be secured. (d¢) Development rights will be 
subject to a statutory restriction so as to secure that, 
although they remain vested in the owner. they cannot 


be exercised until approval of the proposed development o1 
redevelopment has been obtained from the planning authority. 
(e) Owners of land. whether developed or undeveloped, will for 
the future, whenever permission is granted to develop or redevelop 
for a different use. be subject to a betterment charge at the 
rate of SO per cent. of the increase in the value of the land due 
to the granting of the permission— i.e., 80 per cent. of the difference 
between the value of the land with the benefit of the permission 
and its value if permission had been refused. In those cases 
where refusal would have attracted compensation, a suitable 
set-off for such compensation should be made from the betterment 
charge. (f) Owners of land, whether developed or undeveloped, 
which on 3Ist March, 1939, had some development value, will. 
upon any future refusal of permission to develop or redevelop, 
be entitled (except where under the present law either no compen- 
sation or only restricted Compensation would have been payable) 
to be paid fair compensation in respect of the loss of development 
value existing on 31st March, 1939, but will not be entitled to any 
compensation in respect of any further development value accru- 
ing after 3ist March, 1939. Fair compensation will avoid any 
excess over true development value due to the element of 
* floating value.” (g) Owners of land, whether developed or 
undeveloped, which on 3ist March, 1939. had no development 
value. will not in the future receive any compensation upon 
refusal of permission to develop or redevelop. (/) The precise 
formuia for determining fair compensation will be settled after 
a period of five years. More information will then be available 
to assist the Government in avoiding the payment of any excess 
over fair compensation due to the element of * floating value.” 
The White Paper also contains proposals for the centralisation 
of finance. 


Solicitors’ Remuneration: Burnley Law Society. 

\ MEETING of the Burnley District Incorporated Law Society 
on 4th June considered the recent increase in solicitors’ 
remuneration obtained by the Council of The Law Society. 
Among the interesting facts brought out by the discussion the 
outstanding fact disclosed was that solicitors’ remuneration is 
governed by the Solicitors’ Remuneration Act, ISS1, which came 
into force after 31st December, 1882, and the solicitors’ profession 
is the only one in this country where fees are fixed and controlled 
by Act of Parliament. In 1882. it was pointed out, 
Mr. GLADSTONE, by his Budget of April, IS81, had placed income 
tax at 5d. in the £, and there was no sur-tax. So-called luxuries 
such as tobacco cost 34d. to 4d. an ounce, beer 4d. a quart, eggs 
in the searce season rose to Is. per dozen, whisky was 3s. a bottle, 
and such a thing as purchase tax was unknown. Solicitors’ 
office expenses were then low compared with what they were 
to-day. Rents and rates, stationery, postages and the remunera- 
tion paid to managing clerks and office staff generally had increased 
since 1851 to a considerable extent. The Board of Trade index 
figure of cost of living on Ist February, 1944, was 100 points above 
the level of July. 1914. It was conceded that it was now not less 
than 200 points higher than at the date of the Solicitors’ Remunera- 
tion Act. In the course of the discussion it was stated that for 
the last twenty years solicitors in Burnley, Nelson and Colne 
had not been charging the full seale with the increases. in con- 
veyancing matters, which they were authorised to charge. 
\ special reduced scale of charges was in operation locally. 
It was felt that this scale was totally inadequate to remunerate 
solicitors under present-day conditions, and a resolution was 
unanimously passed that the present scale should be increased, 
It was also resolved that a new seale be adopted for all con- 
veyancing transactions where the purchase consideration did not 
exceed £1,000. This new scale, it was stated, was a modification 
of the charges which solicitors. were entitled to charge, but it 
Was an increase on the old scale, which had been in force locally 
for inany years, and it applied to the charges to be made against 
vendors and purchasers. Hitherto, only a nominal charge hud 
been made against vendors on the sale of houses, but now the 
charges against vendors would be the same as those made against 
purchasers, except for stamp duty. ete. This self-imposed new 
scale would come into operation on Ist July, 1944. The effect 
of the resolution was that on conveyancing transactions exceeding 
£1,000, the scale fixed in 1881 with the increase of 50 per cent. 
would be charged and this would apply to vendors as well as 
purchasers. With regard to other professional services rendered 
the charges would be those fixed in 1881 with the consequent 
increase of 50 per cent. This increase applied to charges in 
litigation, and with regard thereto it was pointed out that the 


Government had since the 1914-18 war increased court fees, etc., 
to the extent. in some cases, of 200 per cent., and barristers 
had in general increased their fees by at least 50 per cent. to 
100 per cent. 


Requisitioning and the Rent Acts. 

READERS will recall a ** Current Topic on this subject in our 
issue of L5th April (anfe. p. 130). The Topic referred to a report 
in the Lstates Gazette, of 11th March, of a case before the General 
Claims Tribunal, in which a dwelling-house which, in 1939, had 
become notionally subject to the Rent Restrictions Acts was 
requisitioned in 1941. The tribunal. it may be recalled, held that 
the Rent Restrictions Acts had no direct application, but that 
on the determination of the rent within s. 2 (1) (a) of the Compen- 
sation (Defence) Act, 1939, the indirect effect of the Acts could 
not be excluded. Compensation was awarded at the rate of 
£22 per annum, i.e., 10s. less than the rateable value, which was 
the basis of the standard rent in that case. In the Commons. 
on 22nd June, Mr. CULVERWELL asked the Chancellor of the 
Exchequer whether, in view of the decision of the tribunal in the 
case of Gibson v. The Minister of Health that the Rent Restrictions 
Acts had no direct application upon the compensation payable 
under s. 2 (1) (a) of the Compensation (Defence) Act, he would 
ensure that in all future negotiations on his behalf under that Act 
effect was given to that decision. and would those claimants 
affected be permitted to reopen their claims so as to secure 
compensation assessed in accordance with the decision in Gibson's 
case. The CHANCELLOR replied that the decision of the tribunal 
in that case was under consideration, and effect would be given 
to it in future similar cases. Vast cases would be reviewed in 
the light of the decision on the application of claimants. — In 
answer to a further question, the CHANCELLOR said the precise 
implications of the decision were not very easy to determine. 
Both the question and the answer, if it may be said respectfully. 
are a little mystifving. The sum payable under s. 2 (1) (a) of the 
Act is “a sum equal to the rent which might reasonably be 
expected to be payable by a tenant in oceupation of the land. 
during the period for which possession of the land is retained 

under a lease granted immediately before the beginning otf 
that period ~The decision in Gibson's case is that. in fixing 
the rent which might reasonably be expected to be payable, the 
tribunal must take into account the effect of the Rent Acts. 
Had it not been for Poplar Assessment Committee v. Roberts |1922| 
2 ALC. 93. the contrary would hardly have seemed arguable. 
The meaning of the statement of the tribunal that the Rent Acts 
have no direct application is. no doubt, a little obscure, but the 
effect of the decision is not. it is submitted, in the least doubtful. 


Recent Decisions. 

In Rov. Duncan and Others,on Wth June (The Times, 20th June). 
the Court of Criminal Appeal (The Lorp CHIEF JUSTICE. 
Oniver and Birkerr, JJ.) held that the words of s. 4 of the 
Witchcraft Act. 1875, could not be limited to pretences to hold 
conversations with wicked or evil spirits but applied to any kind 
of conjuration. 

in Chichester Diocesan Fund and Board of Finance (Incorporated) 
v. Simpson and Others, on 2ist June (The Times, 23rd June), the 
House of Lords (The Lorp CHANCELLOR, LORD MACMILLAN. 
Lorp Porrer and Lorp Simonps—Lorp WRIGHT dissenting 
held that a direction to executors to apply a residue ** for such 
charitable institution or institutions, or other charitable or 
benevolent object or objects in England ™ as they should select, 
was invalid on the ground of uncertainty. 

In Constantine v. Imperial London Hotels, Ltd., on 28th June 
(The Times, 29th June). Birketr, J.. held that a claim against 
innkeepers for damages for breach of their duty to receive and 
lodge a guest was an action on the case which was maintainable 
without proof of special damage, but that he had no jurisdiction 
to award exemplary damages, having regard to the exact nature 
of the cause of action. His lordship awarded nominal damages 
of five guineas and refused an application to stay execution. 

In Winchester Court, Lid. v. Miller, on 27th June (The Tiines. 
28th June). the Court of Appeal (Scorr and MACKINNON, L..J.1.. 
LuxMoore, L.J.. dissenting) held that s. 2 (3) of the Rent and 
Mortgage Interest (Restrictions) Act, 1920, justified an increas 
of £20 over the standard rent of a dwelling-house where it was 
alleged that under a tenancy agreement which gave a new tenait 
av and tear clause, which had not been in the previ 
lease, a burden of repair was transferred from the tenant to thi 
landlord. The learned county court judge had held that th: 
transfer of the burden. in order to justify an increase under the 
subsection must be between the same tandlord and the 
tenant. This decision was reversed. MACKINNON, L.J., 
* He must be a bold. if not a conceited, man who can feel co: 
fidence in forming, or expressing, an opinion as to any one of thie 
innumerable problems that arise out of what may be cited 
together as the Rent and Mortgage Interest (Restrictions) Acts 
1920 to 1939, but, having once more groped my way about that 
chaos of verbal darkness, I have come to the conclusion, with al! 
becoming diffidence. that the learned county court judge was 
wrong in this case. My diffidence is increased by finding that my 
brother LuxMooreE has groped his way to the contrary conclusion. 
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Lord Atkin. 


The following tribute to the late Lord Atkin was paid by the 
Lord Chancellor in the House of Lords on Tuesday, 27th June : 

The Lorp CHANCELLOR : Mr. Solicitor-General, since the House 
last met we have all been deeply grieved to hear of the death of 
Lord Atkin, and it would be only fitting that before the tasks of 
the day are resumed a few words should be said in memory of 
that very distinguished man. 

Lord Atkin, in point of years of service as a judge, was the 
doyen of the Judiciary. He served on the Bench for no less than 
thirty-one years. To find any parallel, one would have to go 
back, I think, to the eighteenth century, and remember that 
Lord Mansfield was Lord Chief Justice for thirty-two years. 
He was appointed to the Bench before the last war, in the year 
1913, and his service, first in the King’s Bench Division, later 
for many years in the Court of Appeal, and then for longer still 
as a Law Lord in this House, brought him ever-increasing respect 
and honour, Lord Atkin, | think, would be classed as what is 
called a “strong”? judge. He listened with courtesy, patience 
and respect to the arguments as they were stated, but it must 
very seldom have happened that the arguments came to a 
conclusion without Lord Atkin having in substance made up his 
mind. I think he relied less than many members of our two 
supreme tribunals do on the conference and discussion which 
takes place between members of the court after the arguments 
are over. He was therefore a strong judge, and his strength was 
largely derived from his conviction that English law is at bottom 
a sensible thing, and that when he had grasped the facts and 
applied his great knowledge of the law to those facts, the 
conclusion would emerge. 

All of us who have argued before him at the Bar must have 
had occasion to be grateful for his close attention and for the 
full application of his vigorous and well-stored mind ; and now 
that he has gone from us, we feel, those of us who have been 
accustomed to sit with him, the loss of a valued companion and a 
close friend ; the Bar has lost the service of a judge who always 
did his utmost to do justice, and the country must deplore the 
passing of a valuable public servant. 

The SoOLictToOR-GENERAL (Sir David P. Maxwell Fyfe, K.C., 
M.P.): My lords, perhaps your lordships will allow me_ to 
associate the Bar with your tribute to Lord Atkin. Among us 
he will be remembered as bringing to legal problems that rare 
gift, seen only once or twice in a legal generation, of constructive 
intuition, which operates after learning and analysis are exhausted. 
To the corporate life of the law he gave his kindness, energy and 
true understanding in many fields. Among those of us who were 
honoured witn his friendship, and throughout the whole society of 
Gray’s Inn, he will leave a gap which even time can never truly fill. 

The Lorb CHANCELLOR : I think perhaps, Mr. Solicitor-General, 
you members of the Bar would like to join with us who were his 
colleagues here in authorising a message to be sent to Lord 
Atkin’s relations expressing our sincere sympathy. I will take 
upon myself to send that message. 

The SoOLicITrOR-GENERAL: We shall be very grateful to be 
associated with it, my lord. 





Income Tax on Alimony. 
Tue Finance Bill, 1944, makes an important change in the 
income tax assessment of alimony and separation allowances, 
and in view of this an article reviewing the position may be of 
interest. Under the existing law the husband is entitled to deduct 
tax at the standard rate from payments of alimony or separation 
allowance unless the court order directs that the payment has to 
be ‘“‘tax free’? or ‘‘ without deduction of tax.’? The husband 
gives the wife a certificate of tax deducted on the Inland Revenue 
form R.185, and if she is not liable to tax at the standard rate 
she can claim appropriate relief according to her income and title 
to reliefs. So far as the husband is concerned, the payment ranks 
as a charge on his income for tax purposes and is retained in 
charge at the standard rate, so that he pays over to the Revenue 
the tax he has deducted from the alimony or allowance. 

There are some High Court decisions which have a bearing on 
the matter. In Clack v. Clack (1935), T.L.R. 341, a husband paid 
his wife under a court order 30s. a week and 5s. weekly for each 
of three children, and after at first paying these sums in full, he 
had subsequently commenced to deduct tax. The Commissioners 
held that the wife was entitled to the full sums, without deduction 
of tax, but the court held that the deductions were properly made 
from each weekly payment, as they were annual payments under 
r. 21. It was made clear in the judgment that the husband 
had the right of deducting tax, as there was no mention of tax 
in the order. 

Another important tax case in the courts on this subject is 
Spilsbury v. Spofforth (1937), 4 All E.R. 487. The respondent’s 
husband was ordered by the court to pay her ‘‘ maintenance at 
and after the rate of £120 per annum, free of tax, the said sum 
to be payable monthly.’”’ Over ten months he paid her £100, 
certifying that he had deducted tax £29 Os. 8d. from £129 Os. 8d. 
gross, and would pay over to the Revenue the amount so 
deducted. He treated the payments as deductions in his return 
for assessment. The respondent claimed repayment of £29 Os. 8d., 





and the Commissioners allowed the claim. The court held that 
their decision was correct, the Crown having conceded that the 
Revenue practice founded on the decision in the Darrell-Steyning 
case could not be supported. (This was an earlier decision in 
which the old method was confirmed, whereby the amount of 
alimony payable under an order of the Divorce Court in England 
and Wales used to be calculated by reference to the aggregate 
net incomes of husband and wife, i.e., after deducting tax from 
gross income.) The wife’s title to the repayment was based on 
the existence of the husband’s certificate of deduction, as without 
it she would apparently have been unable to maintain her claim. 
Thus a payment under a court order providing for the wife to 
receive the amount ‘‘ free of tax ”’ or ** without deduction of tax ” 
has to be treated as a net sum which for income tax purposes has 
to be grossed. It is the gross amount which is a charge on the 
husband's income, and the recipient may obtain a refund on the 
basis that the amount so received is a net figure, the tax so 
computed being treated as forming part of the tax actually borne 
by the claimant. 

Thus the Clack v. Clack judgment illustrates the method to be 
adopted where there is no mention of tax in the court order, 
while the Spilsbury v. Spofforth decision indicates the method in 
the * free of tax ”’ or ‘S without deduction of tax ” cases. Within 
recent years the majority of orders do not mention tax, and the 
Clack v. Clack treatment will operate. In many cases, however, 
although the husband is entitled to deduct tax from the payments 
to his wife, he omits to do so. In such eases, it is usual for the 
Inland Revenue to grant concessional relief. The amount of the 
payment is retained in charge at the standard rate in determining 
the husband’s liability. The husband is, however, allowed the 
balance of the wife’s allowances, up to the amount of the alimony 
payments, so far as they have not been absorbed by her separate 
income, if any ; but in no case will he receive relief in excess of 
the amount which would have been given to the wife if she were 
charged to tax on her total income, including the alimony. 

Take, for instance, the case of a husband with £250 earned 
income who pays £60 under a court order. He is charged tax 
£60 at 10s. in the £ on the alimony, and assuming he is entitled 
to no other reliefs beyond earned income relief and personal 
allowance, he would get £19 earned income relief and £80 personal 
allowance. This £99 is deducted from the net income of £190, 
and tax would be charged on £91 at 6s. 6d. in the £. If in this 
case the husband has omitted to deduct tax from the payments 
to his wife and she is not chargeable at more than 6s. 6d. in the £ 
on her income (including the alimony), the husband would be 
granted concessional relief of £60 at 3s. 6d. 

In peace time many recipients of alimony or maintenance 
allowance were exempt from income tax and the husband there- 
fore received full concessional relief if he had not deducted tax. 
Now, however, most divorced or separated wives will be in 
employment, and the husband can therefore get only partial 
concessional relief, and in some cases none at all. As a result, 
most husbands who pay alimony or separation allowance are now 
alive to the fact that they must deduct tax at the standard rate 
if they desire to avoid paying full or part tax on the payment to 
the wife. Consequently the number of cases in which tax is being 
deducted from alimony, ete., has greatly increased. In many 
cases the wife is not liable to tax at the full standard rate and she 
therefore has to claim repayment or adjustment. Where the 
recipient is a person of small means, there is hardship in having 
tax deducted at 10s. in the £ The Inland Revenue have 
endeavoured to alleviate hardship as far as possible by arranging 
to make frequent repayments, sometimes at quarterly or even 
monthly intervals. Nevertheless, the method of the husband 
having to deduct tax and the wife having to claim repayment is 
cumbersome and inconvenient, and has been the subject of 
strictures in the courts. 

The Chancellor has now recognised that the system is in need 
of reform, and he has included a clause in the 1944 Finance Bill 
to deal with it. The change is to affect weekly payments made 
by a court order in the United Kingdom to or for the benefit of a 
woman for her maintenance at a rate not exceeding £2 a week ; 
and weekly payments not exceeding £1 a week to any person for 
the benefit of, or for the maintenance or education of, a person 
under sixteen years of age. Such payments will in future be made 
in full without deduction of tax and the man paying them will be 
entitled to tax relief in respect of them. They will, in fact, be a 
deduction from his income like bank interest, expenses, super- 
annuation payments, etc. The payments will be treated as part 
of the recipient’s income. If the woman getting the payments is 
liable to tax. she will pay it at the appropriate rate on the alimony 
or maintenance allowance falling due in the year of assessment. 

This change is to operate as regards any small maintenance 

payment as defined above made after the passing of this year’s 
Finance Act, and any small maintenance payment falling due 
after 5th April, 1945, under an order made before the passing of 
the Act. Where a court makes a small maintenance order ; or 
varies an order so that it becomes or ceases to be a small main- 
tenance order ; or changes the persons who are entitled to small 
maintenance payments, the court will have to furnish particulars 
to the Inland Revenue. 

Originally, maintenance payments for children were included 
only up to the limit of 10s., but the Government introduced a 
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Finance Bill amendment to make this £1. The Solicitor-General 
said: ‘‘ The object of this amendment is to deal with the two 
classes of payment under the Bastardy Act and under the 
Guardianship of Infants Act where the payment in respect of a 
child may be up to £1.”’ To cover these cases, the limit of £1 has 
been introduced, and this is to be of general application. 

It should be noted that maintenance payments to divorced or 
separated wives are only covered by the new procedure if they 
are within the respective £2 or £1 weekly limits. As regards 
other alimony and separation allowances, the existing procedure 
outlined earlier in this article will still apply. It is in connection 
with the small weekly payment cases that the existing method 
has caused particular hardship, and the Finance Bill clause 
undoubtedly embodies a useful reform. 








A Conveyancer’s Diary. 


Testamentary Annuities: Valuation. 

In the * Diary’ of 15th July, 1939, and at intervals in the 
ensuing five years, I have discussed the confusing situation that 
exists in regard to the treatment of annuities charged by will on 
income and capital in cases where the income of the estate is 
not sufficient to keep them down. The difficulty has arisen 
through the extended application given in later years to the 
decision of Warrington, J., in Re Cottrell [1910] 1 Ch. 402. In 
particular, Re Cox {1938] Ch. 556 has appeared open to some 
criticism. In Re Hill |1944] Ch. 270 the judgment of the Court 
of Appeal puts the whole matter on a much more satisfactory 
footing. It will perhaps first be as well to recapitulate shortly 
the earlier cases. 

In Wright v. Callender, 2 De G.M. & G. 652, the will gave one 
annuity only, followed by a gift of residue. The income of the 
estate was insufficient to answer the annuity. The Court of 
Appeal in Chancery held that the proper course was to make up 
the deficiency out of capital. They rejected the argument that 
the annuity ought to be valued and the value paid out to the 
annuitant. This decision has not been challenged at any stage. 
But its scope is to be noted : there was only one annuity ; there 
were no competing pecuniary legacies ; and the estate was not, 
so far as one can see, insufficient to provide the annuity. 

Apart from Wright v. Callender, there have been various cases 
where the estate was on any basis insufficient to carry out the 
testator’s dispositions, thus necessitating an abatement. In 
those cases the annuities naturally had to be valued so as to 
ascertain the measure of abatement. Again, I do not think that 
there has been any challenge to this principle. 

But in Re Cottrell there was no question of abatement. There 
were pecuniary legacies and an annuity ranking pari passu 
ahead of residue. There would not have been enough income of 
residue left to meet the annuity if the pecuniary legatees had 
been paid out. But there was enough capital of residue to pay 
the legacies in full and to pay in full the actuarial valuation of 
the annuity. Warrington, J., held that that course ought to be 
followed. He began his judgment by saying that the question 
is ‘‘ what is the proper course to adopt in order rightly to satisfy 
the demands of certain pecuniary legatees and an annuitant?” 
Towards the end he said that the course which he was adopting 
would do justice ‘* to all the three classes of beneficiaries,’’ since 
not only would the annuitant and pecuniary legatees receive 
their dues in full, but *‘ there will thus remain a residue to which 
the residuary legatee will be entitled.’”’ This last observation 
seems to have been an afterthought, as the reasoning which 
preceded it had no reference to the position of residue, which 
has no equity to have anything unless the gifts with priority are 
fully satisfied. I think that possibly some of the later mis- 
understandings are due to this reference to residue, which was 
not necessary to the decision. It is important to observe, 
however, that Warrington, J., was clearly addressing himself 
throughout to the question what would be fair on the facts 
before him ; he did not profess to be laying down a rule; and 
he evidently did not consider that he was developing an existing 
line of authority, since he said that, he did not think that any 
authorities assisted him except Wright v. Callender and Wroughton 
v. Colquhoun, 1 De G. & Sm. 357 (which deals with cases of 
insufficiency). 

Unfortunately Re Cottrell has been treated as a fountain- 
head ; we have tended to speak of “the rule in Re Cottrell,” 
meaning thereby that where there are legacies and annuities 
ranking equally and where the income of residue less the legacies 
is not enough to meet the annuity, but where there is enough 
residue to pay the annuitant the actuarial value of his annuity 
as well as to pay the legatees, then the annuity must be valued 
and paid out. The state of affairs which existed in Re Cottrell 
has come to be described by the unhappy phrase ‘ the estate 
was actuarially solvent,’ and it is contrasted with ‘‘ actuarial 
insolvency.” In the latter case the annuities must, of course, 
be valued and they and the legacies must abate rateably. It 
has apparently also come to be thought that the so-called ‘‘ rule 
in Re Cottrell”’ is in some way devised for the benefit of residue. 
As we have seen, that was not the ratio decidendi in Re Cottrell, 
and in both Re Cox and Re Hill the residuary legatees argued that 
it ought not to be applied. 





After Re Cottrell came a number of cases in which its principle 
was applied, which have been fully reviewed in earlier ‘* Diaries.” 
But our present concern is only with Re Cox. The material facts 
in that case were that the testator left annuities totalling some 
£960 a year charged on income and capital of his residue, and that 
the amount available was some £22,000. That was not enough 
to answer the annuities by its income, but it was more than 
enough to give each annuitant the capital value of his annuity. 
If that were done there would be some £7,000 to spare for the 
residuary legatee. It appears from the report of the argument 
of Mr. Watmough, counsel for one of the annuitants, that 
there were ‘‘ a number of annuitants of different ages, and to say 
that each of them can go on receiving the income, and so far 
as it is deficient the capital so long as it lasts, would be unfair to 
the younger ones. The older annuitants would be paid in full, 
but not the younger ones.’ Evidently this reasoning prevailed, 
since Simonds, J., restated the same proposition at p. 563. And 
he went on to say that justice could be done as between annuitants 
of varying ages by valuing the annuities and paying out the 
valuations. 

This decision has sometimes been treated as being more 
absolute than it was: Simonds, J., did not hold that the annuities 
are always to be valued and paid out, if the income is insufficient 
to answer them, and even if there are no pecuniary legacies. 
The ratio decidendi was that on the particular facts the course 
taken was fair as between annuitants of varying ages. The 
weakness of Re Cox, if I may respectfully say so, is that, so far 
as the report shows, the court had not before it any evidence 
that the younger annuitants would not get paid in full if the 
method of making up the annuities from capital were followed. 
Counsel made this assertion arguendo, but its justification is 
not clear. 

In Re Hill the material facts were that there were three vested 
and one contingent reversionary annuities, the annuitants being 
respectively fifty-nine, sixty-two, sixty-two and sixty-four years 
old. The income was about £950 a year and the annuities 
amounted to about £1,100. Uthwatt, J., ‘‘ though he obviously 
felt the hardship on the residuary legatees that would be caused 
by so doing, applied the rule (in Re Cottrell) because he thought 
it was one of universal application and that to refuse to do so 
would create confusion in the administration of other estates ” 
(p. 277). The Court of Appeal felt differently: ‘‘ The rule, 
however, is not a rule of law. It is one of convenience ”’ (ibid.). 
They called attention to the absence of evidence whether or not 
‘all the annuities can properly be satisfied in full out of the 
estate, and there is no commercial risk of any insufficiency.”’ 
An affidavit on the subject was filed from which ‘‘ it is conclusively 
established that the annuities given by the will must, in any 
event, be satisfied in full and be paid as and when they fall due.” 
Shortly, the evidence was that the estate would last about fifty 
years if all the annuitants so long lived, which meant that the 
estate was sufficient ‘‘ unless a series of events should transpire 
entirely outside the scope of human expectation” (p. 277). 
And if even the smallest of the annuities were to cease to be 
payable the income of the estate would be sufficient to discharge 
the rest. 

The effect of the decision in Re Hill is that Re Cottrell and 
Re Cox must not be applied blindly. Where there are pecuniary 
legacies as well as the annuities, it will no doubt generally be 
necessary to do what, was done in Re Cottrell. And if, where there 
are annuities only, there is evidence to support the assertion made 
in Re Cox that to make up the annuities out of corpus will mean 
that the younger annuitants will get nothing, the steps taken in 
Re Cox will no doubt be taken again. But that is a matter for 
evidence and not for argument. Finally, it appears clear that if 
the estate is ‘ actuarially insolvent ’’ the abated amounts to be 
paid out in respect of the annuities must be based on valuations 
of the annuities, whether or not there are also pecuniary legacies. 

In conclusion, it is as well to note that the Court of Appeal 
explained in some detail in Re Hill how they had made the 
calculation as to the insufficiency of gross income to answer the 
gross annuities. In particular, they made allowance for sums 
receivable under Re Pettit [1922] 2 Ch. 765. Those who have to 
make similar calculations should study especially the opening 
passage in the judgment. 








War Legislation. 


STATUTORY RULES AND ORDERS, 1944. 

Alien Restriction, Direction, June 19, under Article 17 (2) 
of the Aliens Order, 1920, as subsequently amended. 

Food (Points Rationing) Order, June 20, amending the Food 
(Points Rationing) (No. 3) Order, 1943. 

Motor Vehicles (Authorisation of Special Types) (Amendment) 
Order, June 15. 


No. 701. 


E.P. 706. 


No. 679. 


No. 700/L.30. Probation of Offenders. The Probation Rules. 
June 16. 

E.P. 714. Removal of Direction Signs Order. June 20. 

No. 698. Safeguarding of Industries (Exemption) No. 2 Order. 


June 19. 
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Landlord and Tenant Notebook. 
Contribution between Joint Lessees. 


TEXT-BOOKS on the law of Landlord and Tenant do not usually 
discuss the mutual rights of joint lessees in detail, and the topic 
may, indeed, be said strictly to be outside the scope of such 
works. Perhaps the most common example of a grant to several 
persons jointly is that of a lease to partners. Prudent landlords 
sometimes decline to grant leases to ‘‘ one-man’ companies 
unless the chief shareholder agrees to become joint tenant and, for 
similar reasons, we sometimes find husband and wife jointly 
holding property by virtue of the grant of a lease. 

In the case of partners the mutual rights are normally defined ; 
in other cases they may be more difficult of ascertainment. 

Cunningham-Reid vy. Public Trustee and Another (1944), 
60 T.L.R. 393 (C.A.), was one of the other cases. The plaintiff 
had, in 1936, become joint tenant with one, E.S., of premises 
which were to be and were used as the offices of the committee 
of a political association. The lease was for a term of seven 
years. The two lessees covenanted jointly and severally to pay 
the rent, and it was never suggested that the landlord could not 
recover the whole amount from either of them. In fact, each paid 
half until the death of E.S, just after Christmas, 1939, and after 
that the defendants, his executors, paid half until Christmas, 
1942. They then discontinued the practice, and when the 
plaintiff had been called upon to pay and had paid the next two 
quarters’ rent he brought his action claiming half the amounts. 
He failed in the county court. 

Owing, no doubt, to the paper shortage, the report does not 
give us the argument; but the difficulties confronting the 
appellant can be gleé ined from the judgment of Luxmoore, L.J. 
(whose colleagues concurred), dismissing the appeal. 

It appears that the plaintiff founded his claim, in the first 
instance, on equity, and it looks as if some attempt had been 
made to establish that the joint tenancy was a tenancy in common 
(that is, in equity, as still permitted by L.P.A., 1925). This 
attempt failed because (a) there was no evidence of the 
terms of the bargain between the plaintiff and the late E.S. 
and (b) no other evidence which would establish a tenancy in 
common. Working this out, I take it that the plaintiff was 
uuable to show that he and his co-tenant had agreed between 
themselves that they should hold the beneficial interest in the 
lease as tenants in common, thereby putting an end to the right 
of survivorship flowing from the unity of interest, and that none 
of the other events—written notice, alienation of interest, 
acquisition of a greater interest destroying that unity—which 
would effect the conversion had taken place. 

In support of the contention that there was an agreement 
severing and converting the joint tenancy, it was urged that a 
number of restrictive covenants, especially one limiting the use 
of the premises to user as offices, committee rooms, or rooms of 
the association mentioned, had brought this about. The 
suggestion amounted, I think, to this: the two co-tenants had 
together accepted a burden, and by implication each was to do his 
share in holding the baby. The answer to this was that as the 
covenant in question was inserted for the benefit of and at the 
dictation of the lessor, who had it in his power to release the 
covenant, this was not a case of holding some onerous baby : 
the plaintiff, on the covenant being released, could do what he 
liked with the premises. Or—to continue the metaphor—the 
troublesome infant was, like others, a potential source of income. 

Apart from the particular field of estates in community, 
equity has from time to time ordered contribution in accordance 
with its principles. To succeed in this way, the plaintiff has to 
base his claim on natural justice. Contribution between sureties 
is so founded: ‘the result of general equity of burden and 
benefit,’ as Eyre, C.B., put it in Dering v. Winchelsea (Earl) 
(1787), 1 Cox Eq. Cas. 318. The words cited show that the same 
obstacle would defeat the claim in this case: if the plaintiff 
could not prove conversion into tenancy in common, he succeeded 
to the whole of the benefit and could not qualify for relief from 
half the burden. 

The result would be similar if it were sought to exploit the 
ancient remedy of a writ of contribution. A modern instance 
of such an attempt is to be found in Leigh v. Dickeson (1884), 
15 Q.B.D. 60 (C.A.), when a defendant counter-claimed for a 
contribution towards money expended in necessary repairs to 
a house in which the parties had a common interest. They were, 
it so happens, tenants in common, but the law laid down would 
cover a case of joint tenancy. The argument in support of the 
counter-claim invoked passages in Fitzherbert’s ‘‘ Natura 
Brevium,” 127 and 162, dealing with the writs de reparatione 
facienda and of contribution respectively. But the court’s 
interpretation of those passages was that the remedies were 
limited to cases in which the tenants, in common or joint, were 
under some obligation to a third party. Lindley, L.J., said that 
the description of the writ of contribution, at p. 162, ‘‘ the writ 
of contribution lieth where there are tenants in common, or who 
jointly hold a mill pro indiviso. and one of them will not repair 
the mill; now the other shall have a writ to compel him to be 
contributory to the reparations ”’ suggested that it referred to a 
case in which neighbouring farmers were obliged to send their 





corn to the mill concerned, and instanced the possibility of public 
nuisance resulting from decay. Brett, M.R., held that the old 
writ had gone, superseded by partition suits, but gave a useful 
and succinct statement of the scope of the law providing for the 
recovery of money expended for the benefit of another; the 

vase before him was that of a voluntary payment. Cotton, L.J., 
was of opinion that the writ of contribution and the writ de 
reparatione facienda both assumed the existence of an obligation 
or duty to third persons ; the existence of this obligation or duty 
explained the writ. 

Here, again, the plaintiff in Cunningham-Reid vy. Public 
Trustee, though an argument based on the principle underlying 
this kind of remedy might seem more attractive, would be likely 
to fail; for though it might be said that there was a liability 
on each co- -tenant to a third person during the life of EK.S., the 
very nature of the co-tenancy was such that the whole liability 
devolved on the plaintiff when E.S. died. He would not bring 
himself even within the extreme example given by Brett, M.R. : 
‘** But the law has gone further; it has been laid down that if 
one person has requested another to do an act which will cost him 
money, that is, which will expose him to a legal liability to pay 
money, the law will imply a promise on the part of the person 
making the request to indemnify the other for the expenditure 
to which he has been subjected.”’ For, on the findings, there was 
no request by the defendants. 








To-day and Yesterday. 


LEGAL CALENDAR. 

July 3.—On the 8rd July, 1809, Henry White and James 
Smith were tried at the Old Bailey for burglariously breaking 
into and entering the dwelling-house of Mr. Francis Sitwell, in 
Durweston Street, St. Marylebone, where a watchman had heard 
a suspicious noise at two in the morning. The men were caught 
after a chase and in their wake were found bundles of pick-lock 
keys, a dark lantern, an iron crow-bar and a loaded pistol. They 
were convicted and condemned to death. 

July 4.—John Adams, like others among the pioneers of North 
American independence, Jefferson, Hamilton and Burr, first 
chose a career in the law. He was admitted to the bar in 175s, 
and it was less as a great popular figure than as a constitutional 
lawyer that he influenced the course of events in his time. Ile 
was impetuous, vehement, courageous and not afraid to face 
adverse opinion, as when in 1770, he defended the British soldiers 
tried in connection with the ‘‘ Boston Massacre,” an affair in 
which some troops had fired on a hostile crowd. The officer in 
charge of the detachment was acquitted as well as all his men, 
save two, who were convicted of manslaughter. Adams wielded 
great influence in Congress and in 1776 he seconded the famous 
resolution that ‘‘ these colonies are, and of a right ought to be, 
free and independent states.”” He was appointed to the com- 
mittee to draft a declaration of independence and he was a member 
of the convention which framed the Massachusetts constitution, 
most of which probably came from his pen. During the War of 
Independence and after it he rendered the States eminent service 
as a diplomat, and in 1785 he was sent to England as American 
minister, the first representative of his country accredited to the 
Court of St. James’s. After the first presidential election in 1789 
he was declared Vice-President, and in 1797 he succeeded 
Washington as President of the United States. In Ls801 he 
retired into private life. On the 4th July, 1826, the fiftieth 
anniversary of the adoption of the Declaration of Independence, 
he died at Quincy, his native place in Massachusetts. 

July 5.—Jack Collet, an apprentice to a Cheapside upholsterer, 
was still in his teens when he ran away and turned highwayman. 
His favourite ruse was to dress as a bishop, while his companions 
followed him in the guise of servants. Once he lost his disguise 
at dice but, very soon after, he held up the Bishop of Winchester’s 
coach, near Farnham, taking from him fifty guineas and his robes. 
He was at last arrested for breaking into the vestry of St. 
Bartholomew the Great, in Smithfield, and ste ie ng 
plate and the pulpit cloth. For this he was hanged at Tyburn 
on the 5th July, 1691, being then about thirty-two years old. 

July 6.—There was consternation in London one morning in 
May, 1840, when old Lord William Russell, uncle of The Duke of 
Bedford and of Lord John Russell, then Colonial Secretary, was 
found dead in bed with his throat cut, at his house, No. 14, 
Norfolk Street, Park Lane. At first the disorder in the house 
suggested a burglary, but on investigation the police came to the 
conclusion that the crime had been planned from within. Accord- 
ingly they kept Lord William’s Swiss valet, Francois Courvoisier, 
under observation, and eventually they found several missing 
articles behind the skirting board of the pantry and under the 
lead of the sink. The trial was a social occasion, the court 
being so crowded with members of the nobility that seats for 
spectators were even put in the dock. After conviction the man 
admitted his guilt. He was hanged at Newgate on the 6th July, 
1840, at eight o’clock in the morning, meeting his fate with 
complete firmness. A crowd of 20,000 people witnessed the 
scene, the spectators having commenced to assemble at ten on 
the previous evening. 
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July 7.—On the 7th July, 1521, the Inner Temple Benchers 
had divers matters to consider. A week earlier four members 
of the Society had bade their formal farewell on receiving the 
rank of Serjeant-at-law. One of them, William Rudhall ‘ at 
hys departure, lafte a silvour spone for the borde of the benchers 
for a remembraunz.” Descending to less dignified matters, 
the benchers ordered that none of the Society should play within 
the Inn the game called ‘* shoffe boorde ” or * slypgrote ’’ under 
a penalty of 6s. 8d. Other business dealt with admittances to 
chambers and the like. 

July 8.—When the Temple was being rebuilt after the 
disastrous fire of 1679, the benchers of the Middle Temple raised 
funds by granting interests in the new chambers planned to 
members who participated in the outlay, namely, an estate for 
one life and two assignments. Dr. Nicholas Barbon, a_ well- 
known speculative builder, was entrusted with the work, but 
there were constant difficulties over finance. On the Sth July, 
1679, it was recorded that he had complained that £1,400 was 
due to him from gentlemen who had failed to make their first 
payment, and that unless he received it and also the second 
payment due in the coming vacation, he would be unable to 
cover the buildings. The benchers ordered that the defaulters 
should lose the assignments granted to them and that Barbon 
should have power to mortgage the chambers of those who failed 
to make their first payment. In the end there were so many 
quarrels over payments and the allocation of materials that 
the Society had to undertake the winding up of the whole matter 
and the accounts outstanding. 

July 9.—In London on the 9th July, 1750, “ at Guildhall 
Sessions, one James Pattle, alias Jones, a notorious gambler, 
was tried for defrauding a countryman of 76 guineas by cutting 
of cards, two packs of which were found on him so contrived 
that taking them by the sides they cut high and endways they 
cut low; his sentence was deferred till a precedent can be found 
to fix a severe one on him to prevent such base practices.” 


TAKING It CALMLY. 

The resnmption of the bombardment of Southern Pngland 
has not been a thing of which all the courts, superior and inferior, 
of that extensive region have remained unconscious, and indeed 
several of them have taken judicial notice of the occurrence. 
No doubt it would have been possible to ignore it completely, 
if the temperament of Mr. Kenworthy Brown—well known as 
an authority on Indian law—as represented by Mr. Francis 
Pearson, in his ‘* Memoirs of a K.C.’s Clerk,”’ had been universal. 
On the night of the great Silvertown explosion during the last 
war, both were working late in chambers in Temple Gardens. 
Suddenly there was a dull roar, and the whole building rocked. 
The wooden shutters of the window in the clerk’s room, though 
secured by a heavy iron bar, clanged open and the clerk himself 
was flung right out of his chair. Suddenly the telephone bell 
from Mr. Kenworthy Brown’s room rang, and as the clerk took 
up the receiver he heard a quiet voice say: ‘‘ Please do not bang 
the cupboard door.’’ In the early raids of the present war, as 
during those of the last, some of the county courts showed a 
tendency to sit on no matter what was happening overhead, 
judge, counsel and laymen agreeing. Many still remember 
how one day in June, 1917, Judge Cluer, sitting at Shoreditch, 
stayed an incipient panie rush for safety, and continued the 
case before him amid falling bombs. 
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HOUSE OF LORDS. 

G. A. Cramp & Son, Ltd. ». Frank Smythson, Ltd. 
Simon, L.C., Lord Macmillan, Lord Roche, Lord Porter 
Lord Simonds. 21st June, 1944. 

Collection of tables 


Viscount ind 


Copyright—I nfringement—Diary Copyright Act, 191) 

(l & 2 Geo. &..¢. 46), oe i 

Appeal from a decision of the Court of Appeal (87 Sox. J. 156). 

The plaintiffs were publishers of diaries, and from 1933 onwards published 
a diary known as ~ Liteblue”’ diary, which contained a compilation of 
tables and information which had been collected and arranged by one 8 for 
the plaintiffs. In this action they claimed damages for the infringement 
of their copyright in the * Liteblue”’ diary against the defendants, who 
were also publishers of diaries. It was admitted that the defendants had 
published a diary which contained seven tables copied from the plaintifts 
diary. The tables had been copied by E, a former employee of the plaintiffs 
unknown to the defendants. In this action the plaintiffs claimed damages 
for alleged infringement of copyright. Uthwatt, J., dismissed the action 
on the ground that the tables did not involve any real exercise of knowledge, 
labour, judgment or skill. His decision was reversed by the Court of Appeal 
(Lord Greene, M.R., and MacKinnon, L.J., Luxmoore, L.J., dissenting). 
The defendants now appealed to the House of Lords. 

Viscount Simon, L.C., said that the principle of law to be applied was 
not in any doubt. By s. 1 of the Copyright Act, 1911, copyright subsisted 
under the conditions mentioned in the section in every * original literary 

. work ”’ and this expression included ** compilations.” No one disputed 
that the existence of sufficient “ originality”? was a question of fact and 
degree. There would be, as it seemed to him, considerable difficulty in 
successfully contending that ordinary tables, which could be got from the 
* Postal Guide ”’ or the * Nautical Almanac ” were a subject of copyright 
as being original literary work. One of the essential features of such tables 
were that they should be accurate, so that there was no question of variation 
in what was stated. The sun did, in fact, rise and the moon set, at times 
which had been calculated, and the utmost a table could do on such a 
subject was to state the result accurately. There was so far no room for 
taste or judgment. ‘There remained the element of choice and the 
respondents contended that the test of originality was satisfied by the 
choice of the tables inserted. The bundle of information furnished in the 
respondents’ diary was commonplace information which was ordinarily 
useful and was at any rate to a large extent commonly found prefixed to 
diaries. He had difficulty in seeing how these particular tables could 
reasonably claim to be original work. There was no evidence that any one 
of them was especially composed for the respondents’ diary. There were 
no features which were novel, or especially meritorious or ingenious from 
the point of view of the judgment or skill of the compiler. It was not 
suggested that there was any element of originality or skill in the order 
in which they were arranged. His conclusion was that the selection did 
not constitute an original literary work. ‘The appeal should be allowed. 

The other noble and learned lords agreed in allowing the appeal. 

CounseL: Pritt, K.C., and F. Gahan (for H. C. Leon, on war service) ; 
K. E. Shelley, K.C., and Alan Stevenson. 

Sonrcrrors : Rubinstein, Nash & Co. ; Henry Pumfrey & Son. 

{Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


COURT OF APPEAL. 
Sebag- Montefiore ; Sebag-Montefiore ». Alliance 
Assurance Co., Ltd. 
Lord Greene, M.R., MacKinnon and Luxmoore, L.JJ. 15th May, 1944. 
Annuities—Bequeathed free of income tax—Will made before 3rd September, 
1939—Codicil made afterwards increases amount of one annuity—Confirms 

will—Effect—Finance Act, 1941 (4 & 5 Geo. 6, ¢. 30), 8. 25, 

Appeal from a decision of Simonds, J. 

The Finance Act, 1941, s. 25, provides: “ Any provision, however 
worded, for the payment, whether periodically or otherwise, of a stated 
amount free of income tax ... being a provision which (a) is contained 
. . . inany will or codicil . . . and (6) was made before the 3rd September, 
1939, and (c) has not been varied on or after that date, shall, as respects 
payments falling to be made during any year of assessment, the standard 
rate of income tax for which is ten shillings in the pound, have effect as if 
for the stated amount there were substituted an amount equal to 20/29ths 
thereof.” The testatrix by her will dated 28th August, 1937, bequeathed 
a number of annuities, including one of £300 a year to H, “ free of all duty 
and income tax thereon but not sur-tax.’’ On the 25th September, 1939, 
the testatrix made a codicil by which she directed that the annuity of 
£300 bequeathed to H should be increased to £400, and cl. 7 provided : 
‘In all other respects I confirm my will which is dated 28th August, 1937. 
The testatrix died on 2Ist April, 1940. Simonds, J., held, foilowing his 
decision in In re T'redgold [1943] Ch. 69 ; 87 Sox. J. 30, that s, 25 did not 
apply. The residuary legatees appealed. 

Lorp Greene, M.R., said that the question appeared to him to be 
primarily one of the construction of the section. The first question was 
this, did either document contain a provision for the payment of a tax-free 
sum ? The answer was that the will was such a document. This provision 
(subject to the question in the case of H) had not been varied on or after 
the 3rd September, 1939. Prima facie, therefore, the subsection applied. 
It was necessary, however, to look at the codicil in order to see whether, 
upon its true construction, it had the effect of taking the provision out of 
the document by which it was originally made and inserting it in the 
All the codicil purported to do was to confirm the provisions 
Once that appeared, it seemed to him to follow 
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necessarily that the section applied. There might be cases where the pro- 
vision was for the purpose of the section * made” by the codicil and not 
hy the will. For example, ifa testator, having bequeathed tax-free annuities 
by will, revoked that clause by codicil and substituted a list of annuitants 
containing the name of one of the original annuitants as legatee for a similar 
amount to that given to him by the will. The provision of that annuity would 
be ~made” by the codicil. In Jn re Tredgold, supra, Simonds, J., approached 
the subject from a different angle. He construed the confirmation clause 
in the codicil as being, in effect, a repetition of the words of the will, the 
result being that the provision of the annuities was contained in the codicil. 
This method of dealing with the matter did not take into account the 
fundamental question, namely, the true construction of the section. Turning 
to the case of H, was the annuity of £300 “ varied” by the codicil ? He did 
not think that it was. The variation referred to in the subsection must, he 
thought, be a variation of the provisions contained in the original deposition 
for payment free of tax. A mere variation in the amount did not appear 
to him to be sufficient. If he were wrong in this, the disposition of the £300 
had not been varied. All that had been done was to add something to the 
annuity. Accordingly, the £300 annuity was within the section and only 
the annuity of £100 was contained in the codicil and was outside the section. 
The appeal should be allowed. 

MacKinnon and Luxmoore, L.JJ., agreed. 

CounseL: I. J. Lindner; J. S. Pennycuick ; J. A. Reid. 

Sotrerrors : Waltons d& Co. (for all parties). 

{Reported by Miss B. A. BICKNELL, Barrister-at-Law.| 
APPEALS FROM COUNTY COURT. 
Callaghan r. Fred Kidd and Son (Engineers), Ltd. 

Scott and du Pareq, L.JJ., and Cohen, J. 24th April, 1944. 
Negligence —Breach of statutory duty—Factories—* Provided and maintained 
wate means of access”’—-Bars of iron left near grindstone— Plaintiff using 

wrindstone tripped over bars— Factories Act, 1937 (1 Edi. 8 and 1 Geo. 6, 

rv, 67), a. 26 (1). 

Plaintiff's appeal from a judgment of the learned county court judge 
sitting at Stockton-on-Tees in an action for damages for personal injuries 
alleged to have resulted from a breach of statutory duty by the defendants 
under s. 26 (1) of the Factories Act, 1937, which provides that ** there 
shall, so far as is reasonably practicable, be provided and maintained safe 
means of access to every place at which any person has at any time to work.” 

The appellant was an infant of over eighteen years of age and at the 
date of the accident out of which his claim arose, he had been employed 
by the defendants for six years. The boy had tripped over some iron 
bars which were lying on the floor of the place where he worked, and his 
right hand came into contact with a grindstone which wes revolving at 
the rate of about 2,500 revolutions a minute. Some eight to twelve of 
these iron bars, about 2 feet long, were lying on the floor between two 
yrindstones. he plaintiff had just been trying the right grindstone 
and was proceeding to use the left grindstone. The learned county court 
judge held that there was no contributory negligence, 

sScorr, L.J., reading the judgment of the court, said that it was the 
duty of girls to grind the iron rods and they normally brought eight to 
twelve rods at a time and laid them on the floor close to the pedestal. The 
yirls were supposed to stay by them during the grinding process and then 
to carry them all away again. The system of working was clearly one 
in which the management ought to have seen to it that the above practice 
was made a regular duty. The particulars of claim did not allege this 
form of common law negligence, but the learned judge expressly dealt 
with it and decided it in favour of the respondents. [It was not neces sary 
tor the court to decide it, but it must not be assumed that they agreed 
with this view. What Lord Wright said in Wilsons and Clyde Coal Co., 
Lid. v. English [1938] A.C. 57, at p. 84, of the employer's duty to maintain 

safe system of working was applicable, perhaps even a forliori, to the 
positive duty of the employer created by s. 26 (1) of the Factories Act, 1937. 
On the evidence, two things were clear: (1) that the access was definitely 
unsafe at the time of the accident ; (2) that the management had given no 
general orders to call the attention of the stall to the danger entailed by 
leaving anything on the flat surface of the floor near to the pedestal, although 
they knew quite well that rods were not infrequently deposited there 
by the girls who brought them, and there left unguarded. For these reasons 
the conclusions were clear that the respondents had failed to maintain 
safe means of access, that it was reasonably practicable to do so, and that 
the respondents’ breach of statutory duty was the cause of the appellant's 
inpuy. The appeal was allowed. 

Counset: S. R. Edgedale and J. G. Kehkirick ; 

Sortcrrors ; W. H. Thompson; F. G. Bowles. 

[Reported by MAURICE SHakr, Esq., Barrister-at-Law.] 


CHANCERY DIVISION. 

Broadway Engineering Company, Ltd. 
Uthwatt, J. 19th May, 1944. 

Lmergeney legislation —Managing director of company removed from office 
Validity of removal—Essential Work (General Provisions) (No, 2) Order, 
i942 (SLR. d& O., 1942, No, 1594), arts. 2, 4. 

Motion. 

The plaintiff was the managing director of B., Ltd. The company owned 
two works in respect of both of which orders had been made under the 
Essential Work (General Provisions) (No. 2) Order, 1942. One order 
described the class of persons affected as “all persons employed in the 
above-named company’s undertaking at H works.” The other order gave 
the specifications of persons as “ All persons employed at the above address 
by the undertaking.’ The Essential Work (General Provisions) (No. 2) 


Alun Pugh. 


Sputz +, 











Order, 1942, art. 2, provides that, on the Minister being satisfied that an 
undertaking fulfils the requirements of the section, “he may enter the 
name of the undertaking in a Schedule of Undertakings to be kept by him 
as respects any persons employed in the undertaking or any class or 
description of such persons (hereinafter in this order referred to as ‘ specified 
persons ’) and shall serve upon the person carrying on the undertaking a 
certificate that the undertaking is a scheduled undertaking in respect of 
the specified persons.” Article 4 provides that the employment of any 
specified person in the undertaking can only be terminated with the 
permission of the National Service officer. On the I4th April, 1944, a 
resolution was duly passed by the company removing the plaintiff and 
four other persons from their offices as directors. In this action the plaintiff 
sought an injunction to restrain the company from acting on the resolution 
on the ground that it was invalid, as the company was precluded from 
determining his employment by reason of the provisions of the Essential 
Work (General Provisions) (No. 2) Order, 1942. 

Uruwatt, J., said that the plaintiff's claim was based upon the fact 
that he was the managing director. Whatever meaning was given to 
* persons employed,” it was clear that a person in the plaintiff's position, 
the sole managing director of the company, was not a ** person employed 
at the above address by the undertaking named.” He was not employed 
at any address. The order was directed to persons whose employment 
required that they should carry out their work at a particular place and 
who, in fact, did fulfil that requirement. Locality was an essential part of 
the description contained in the order made by the Minister. The plaintiff's 
case for an injunction failed. 

CounseL: Linton 7. Thorn, K.C., and F. NS. 
and Ceci] W. Turner; H. O. Danckwerts. 

Soriciroks : Kenneth Brown, Baker. Baker ; Godden. Holme & 
Treasury Solicitor. 

[Reported by Miss B. A. BICKNELL. Barrister-at-Law. | 


KING’S BENCIL DIVISION. 
Drake +. Bedfordshire County Council. 
22nd March, 1944. 
with highway 
Applicability of misfeasancs 
Protection Act, 193 


’ 


Laskey ; Christie, K.C. 


Ward . 


Cassels, J. 
Whether 
Continuing negligence 
Public Authorities 


Nuisance —Hrghway contractor authority 
highway authority 
and non-feasance distinction 
(56 d& 57 Viel. ¢. 61), 5. 1. 
Action by the widow and executrix of the estate of her deceased husband 

to recover damages under the Law Reform (Miscellaneous Provisions) 

Act, 1934, for the benefit of his estate, and under the Fatal Accident Acts 

for the benefit of herse!f and her two children. 

The deceased had fallen, in the black-out, through a gap in some railings 
over a dwarf retaining wall between the footpath at the side of the sloping 
approach to a station and the main road in the main road itself. He fell 3 or 
$ fect, and died as a result of injuries thereby suffered. The defendants were 
alleged to be the highway authority or agents for them, and the plaintiffalleged 
against them negligence and nuisance. The missing portion of railings had 
been removed by anaccident in 1937 and had not been replaced. The retaining 
wall was originally built of concrete by the Dunstable Town Council in 
1920, with the sanction of the defendants, to protect an embankment. 
From 1929 to 1935 the defendants carried out an extensive Watling Street 
construction scheme, which, inter alia, exposed the foundations of the 
concrete retaining wall and involved pulling down the wall and erecting 
a new brick wall on concrete foundations, and this was completed in 
Novembor, 1934. Between July and October, 1937, an accident occurred 
in which a motor vehicle knocked down the brick pier of the wall and bent 
and misplaced the fencing. The Dunstable Corporation, acting for the 
defendants, tidied up the fragments left behind, but a gap of 16 feet was 
left, with no railings, plus 8 feet with only a bottom rail between two posts. 
The place was not lighted during darkness. On 16th March, 1939, the 
Minister delegated to the defendants his functions with regard to trunk 
roads. The accident to the deceased occurred on 3rd October, 1942, and 
the writ was issued on 15th March, 1943, nearly six vears after the Minister 
of Transport had become the highway authority for the main road. 

Casseis, J., found as facts that the absence of the fence constituted 
a continuing nuisance which existed from 1937 until the date of the death 
of the plaintiff's husband, andthat the footpath where the accident took place 
had been part of the main road before the Minister of Transport took it 
over in 1937. His lordship held that the defendants were merely carrying 
out a contract with the Minister, and were not entitled to the protection 


of the Public Authorities Protection Act, L893 (Bradford Corporation 
Myers [i915] A.C. 242). This was misfeasanee (MeLelland v. Manchester 
Corporation | VG} 1 K.B. 118, po Lush, .J., at p- 127). But if the defen 


the highway authority the point of the distinction between 
non-feasance and misfeasance did not arise. His lordship further cited 
Liverpool Corporation [id2t| 1 K.B. 146; 
Freeborn ve Looming (1926) 1 K.B. 160; White vy, Hindley Local Board of 
Hicalth, LR. WO Q.B. 219; Shilton ve. Epsom and Ewell UDC. W987 
LK.B. 12: and Stmen vy. Isfington Borough Council | 1943] K.B. 188, and 
held that the defendants were liable, not as a highway authority, but as 
persons who by their act had caused a continuing danger on the highway, 
causing the His lordship gave judgment for 
£1,713 12s. 6d. and casts. 

COUNSEI Tristram Beresford, K.C., and 
Cartwright Sharp, &.., and Gerald Howard. 
Harold Kenwright & Cor ; 
MAURICE SHARE, Esy.. Barrister-at- La 


dants were no 


Huyton and fobhy Gas Co. v. 


death of the deceased. 


Granville Sharp; Wo OH. 


SOLICITORS : Berrymans, 

Reported by 
Lord Schuster has taken the title of Baron Schuster of Cerne, in the 
County of Dorset. 
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Rules and Orders. 


S.R. & O., 1944, No. 724 1.32. 
SUPREME COURT, ENGLAND—Fvewps. 
THe ScupremMe Court Funps (No. 2) Ruves, 1944. 
Dated JUNE 26, 1944. 

I, John Viscount Simon, Lord High Chancellor of Great Britain, with 
the concurrence of the Lords Commissioners of His Majesty’s Treasury, 
and in pursuance of the powers contained in Section 146 of the Supreme 
Court of Judicature (Consolidation) Act, 1925,* and every other power 
enabling me in this behalf, Do hereby make the following Rules : 

1. The following amendments shall be made in Rule 44: 

(a) At the beginning of paragraph (3) there shall be inserted the words 
** When cash has been invested in securities under Rule 45 (7) or” 

(b) In sub-paragraph (c) of paragraph (3), the word * or” shall be 
substituted for the words * and Rules made thereunder ” 

(c) The following sub-paragraph shall be added to paragraph (3), 
namely : 

“(d) A Letter of Authority of the Board of Trade in pursuance of 

the Prevention of Fraud (Investments) Act, 1939.” 

2. The following paragraph shall be added to Rule 45, namely : 

(7) Where money is lodged under Section 4 of the Prevention of 
Fraud (Investments) Act, 1939,+ a Letter of Authority of the Board of 
Trade shall be sufficient authority to the Accountant General to invest 
the money in any securities in which cash under the control of or subject 
to the Order of the Court may be invested ; and directions in writing in 
accordance with Form No. 34 under the signature of any person 
authorised in that behalf by the President of the Board of Trade and 
countersigned by any secretary, under-secretary or assistant secretary 
of the Board shall be sufficient authority to the Accountant-General to 
transfer or sell the securities and make the payments therein directed.” 
3.—(1) The following Form shall be inserted in the Appendix after 

Form No. 33 : Rule 45(7) 

* Form No, 34. 

In tHE Hicu Court ot 

Chancery Division. 
LEDGER CREDIT.... 


Re a deposit in Court under the Prevention of Fraud (Investments) 

Act, 1939 by 

Pursuant to the Supreme Court Funds Rule 45(7) the Board of Trade 
direct that the funds representing the above-mentioned deposit be 
astrike out ( paid 

the words a realised and the proceeds paid 

not applicable. (transferred out 

to (full name of payee or transferee 

of (full postal address) 

Signed 
Countersigned 

(2) In Form No. 374, in the heading to A. 
for the words * and a warrant or certificate of the Board of Trade or a 
warrant of the Industrial Assurance Commissioner”? there shall be 
substituted the words “or the Prevention of Fraud (Investments) Act, 
1939.” 

(3) In Form No. 378, in the heading to A. and in the heading to B., for 
the words “and a warrant of the Board of Trade or of the Industrial 
Assurance Commissioner ” there shall be substituted the words ‘ or the 
Workmens Compensation (Coal Mines) Act, 1934, or the Prevention of 
Fraud (Investments) Act, 1939.” 

4. In these Rules, a Rule referred to by number means the Rule so 
numbered in the Supreme Court Funds Rules, 1927,t “ the Appendix ° 
means the Appendix to those Rules, and a Form referred to by number 
means the Form so numbered in the Appendix. 

5. These Rules may be cited as the Supreme Court Funds (No. 2) 
1944, and shall come into operation on the third day of July, 1944. 

Dated the 26th day of June, 1944. 


and in the heading to B., 


Rules, 


Simon, ©. 
A. S. L. Young ( Lords Commissioners of 
L. Rk. Pym \ His Majesty’s Treasury. 


*15 & 16 Geo. 5. ¢. 49. 1 2 & 3 Geo. 6,¢. 16. $S.R. & O. 1927 (No. 1184) p. 1638 








Parliamentary News. 
HOUSE OF LORDS. 
Anglesey County Council (Water, etc.) Bill [H.C.]. 
Read Second Time. 
Chesterfield and Bolsover Water Bill. 
Read Second Time. 
Education Bill {H.C.]. 
In Committee. 
India (Mise. Provisions) Bill | H.L.]. 
Read First Time. 
London County Council (Money) Bill [H.C.]. 
Read Second Time. 
Middlesex County Council Bill [H.C.]. 
Read First Time. 
Ministry of Health Provisional Order (North 
Bill [H.C.]. 
Read Second Time. {28th June. 
Ministry of Health Provisional Order (Warrington) Bill [H.C.}. 
Read Second Time. {28th June. 


| 29th June. 
{29th June. 
{29th June. 
{28th June. 
{28th June. 


{28th Jue. 
Lindsey Water Board) 


| 








Parliamentary Electors (War-time Registration) Bill [H.C]. 
Read First ‘Time. [28th June. 
HOUSE OF COMMONS. 
Finance Bill [H.C.]. 
Read Third Time. 
Herring Industry Bill | H.C. |. 
Read First Time. 
Law Officers’ Bill [ H.C. }. 
Read Third Time. 
Loughborough Corporation Bill | H.L. |. 
Read First Time. 


[30th June, 
{27th June. 
(30th June. 


{29th June. 








Societies. 


OF CZECHOSLOV Al 
ABROAD. 

At its third annual meeting held on 24th June, 1944, the Association 
of Czechoslovak Advocates Abroad re-clected Dr. P. Korbel chairman 
for a further year, and decided also to re-elect the existing Executive 
Committee, completing it by three new members, 

From the annual report, which was read at the meeting, it appeared that 
the activities of the Association have been manifold in the past vear. 
In addition to a number of lectures arranged, the Association regularly 
informs the members of any news of legal interest received about Czecho- 
slovakia and circulates studies on various legal subjects. A scheme is in 
operation by which the Association, in co-operation with the Educational 
Department of the Czechoslovak Ministry of the Interior in London, is 
going to issue surveys of the situation in the field of legislature brought 
about by enactments of the Nazi authorities in Czechoslovakia. Such 
surveys should enable the Czechoslovak lawyers to prepare a speedy return 
of their liberated country to the democratic rule of law by which Czecho- 
slovakia was governed up to the events of Munich. The report mentioned 
also the fact that most pleasant relations with English and other allied 
jurists are being maintained by lectures, social gatherings and through the 
Allied Lawyers’ Foyer. 

At the close of the meeting Dr. Bb. 
Committee, and the Czechoslovak Government delegate at the United 
Nations Commission for the Investigation of War Crimes informed his 
colleagues of the work of this international body which deals with problems 
of particular interest to any allied citizen and in particular to allied lawyers. 


ASSOCIATION ADVOCATES 


Keer, a member of the Executive 





Notes and News. 


Honours and Appointments. 

The Lord Chancellor has appointed Mr. Bruce Humrrey, Registrar of 
the Croydon, Dorking and Redhill County Courts, to be in addition the 
Registrar of Horsham and East Grinstead County Courts; Mr. Hexry 
MAKIN Draper, Registrar of the Northampton, Daventry, Rugby, 
Wellingborough and Market Harborough County Courts and District 
Registrar in the District Registry of the High Court of Justice in Northamp- 
ton, to be in addition Registrar of the Coventry, Banbury and Chipping 
Norton County Courts and District Registrar in the District Registry of 
the High Court of Justice in Coventry ; and Mr. Ronert MARSACK MANSER 
and Mr. CourtTENAY Dickinson to be Joint Registrars of the Dorchester 
and Weymouth County Courts and Joint District Registrars in the District 
Registry of the High Court of Justice in Dorchester, All appointments take 
effect from the Ist July last. 

Mr. Freperick Winniam Bexey, K.C., has been appointed Recorder of 
Norwich. J 


Professional Announcement. 

The practices of CAMERON, Kem & Co., and MorRLEY, SHIRREFF & (O., 
both of Gresham House, Old Broad Street, E.C.2, have been amalgamated, 
and the combined practices will continue to be carried on at 126, Gresham 
House, under the styles of Cameron, Kemm & Co, and Morvey, 
SHIRREFF & Co. 


Dennistoun-Sword, in a German prison camp, has been 


Capt. J. C. 
He is twenty-eight years 


called to the Bar by Lincoln's Inn in his absence. 
of age. 








Court Papers. 
TRINITY SITTINGS, 1944. 
COURT OF APPEAL AND HIGH COURT OF JUSTICE—CHANCERY 
DIVISION. 
REGISTRARS IN ATTENDANCE ON 
APPEAL 
Court I. 
Blaker Mr. 
Andrews 
Jones 
Reader 
Hay 
Farr 


{OTA OF 
EMERGENCY 
Rova. 
Mr. Jones 
Reader 
Hay 
Farr 
Blaker 
Andrews 
Group A. 

Mr. Justice 
VAISEY. 
Witness, 

Mr. Hay 
Farr 
Blaker 
Andrews 
Jones 
Reader 


Mr. Justir 
MorTOS 
Andrews 
Jones 
Reader 
Hay 
Farr 
Blaker 


DATE 
Monday Mr. 
Tuesday 
Wednesday 
Thursday 
Friday 
Saturday 


July 


Mr. Justice 
EVERSHE!. 
Witness 
Mr. Jones 
Reader 
Hay 
Farr 
Blaker 
Andress 


Mr. Justice 
UTHWATT. 
Non-W itness. 

Mr. Reader 
Hay 
Farr 
Blaker 
Andrews 
Jones 


Mr. Justice 
COHEN 
Non- Witness. 
Mr. Farr 
Blaker 
Andrews 
Jones 
Reader 
Hay 


DATE. 
Monday July 
Tuesday 
Wednesday 
Thursday 
Friday 
Saturday 











